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FEDERAL ELECTION COMMISSION
Washington, DC 20463

CERTIFIED MAIL
RET RECEIPT R STED

Brian L. Wolff 0CT 9 2009
Executive Director -
Democratic Congressional Campaign Committce
430 South Capitol Strect, SE
Washington, D.C. 20005
RE: MUR 6164
Mike Sodrel
Friends of Mike Sodrel
Citizens for Truth
Economic Freedom Fund

Dear Mr. Wolff:

On Scptember 10, 2009, the FFederal Election Commission reviewed the allegations in
your complaint dated January 27, 2009, and found that on the basis of the information provided
in your complaint, and information provided by the Friends of Mike Sodrel, Citizens lor Truth,
and the Economic Freedom Fund, took the following actions:

o Found no reason to believe that Citizens for Truth madc excessive in-kind contributions
in violation of 2 U.S.C. § 441a or failed to report contributions in violation of 2 11.5.C.
§ 434 based on allegedly coordinatcd communications;

o Found no rcason 1o believe that Mike Sodrel or the Friends of Mike Sodrel and Gregory
M. Fitzloff, in his official capacity as treasurer, accepted cxcessive in-kind contributions
in violation of 2 U].5.C. § 441a or failed 10 report contributions in violation of 2 U.S.C.
§ 434 based on allegedly coordinated commuaications;

o [ound no reason to belicve Lhal the Economic Freedom Fund violated 2 U.S.C. § 441a by
making excessive contributions bascd on allegedly coordinated communications:

¢ Found no rcason to believe that Citizens for Truth violated 2 U.S.C. § 433 by failing to
register with the Cammission;

o Disinissed the allegation that Citizens for T'ruth violated 2 U.S.C. § 434(c) by failing to
file independent expenditure reports with the Commission; and

o Found na rcason to believe that Citizens for ‘I'ruth violated 2 U.S.C. § 434(f) by failing to
file electioneering communication reports with the Commission,

Accordingly, on October 1, 2009, the Commission closed the file in this matter.
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Documents related to the case will be placed on the public rccord within 30 days. See
Statcment of Policy Regarding Disclosure of Closed Enforcement and Related Filcs,
68 Fed. Reg. 70,426 (Dec. 18, 2003). The Factual and Legal Analyses, which more fully explain
the Commission’s findings, are enclosed.

The Federal Election Campaign Act of 1971, as amended, allows a complainant to seek
judicial review of the Commission's dismissal of this action. See 2 U.S.C. § 437g(a)(8).

Sincerely,

‘W,

Mark Allen
Assistanl General Counsel

Enclosure
Factual and Legal Analyses
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS
RESPONDENTS: Mike Sodrel MUR 6164
Friends of Mike Sodrel

and Gregory Fitzloil,
in his official capacity as treasurcr

L GENERATION OF MATTER

This matter was generated by a complaint [iled with the Federal Election Commission by
Brian L. Wolff, on behalf of the Democratic Congressional Campaign Committee, See 2 1).5.C.
§ 437g(a)(1).
II. INTRODUCTION

The complaint alleges that Mike Sodrel (“Sodrel™), the Friends of Mike Sodrel, Sodrel’s
principal campaign committee for his 2004 and 2006 congressional campaigns in Indiana’s 9™
Congressional District, and Gregory M. Fitzloff, in his oflicial capacity as treasurer (“EMS™),
coordinated communications with Citizens for Truth (“CFT"') as well as the Economic Freedom
Fund (“"EFF”). The allegedly coordinatcd communications involved radio ads, billboards, and
rohocalls advocating for the deleat of Baron Hill, Mike Sadrel’s opponent in the 2004 and 2006
gencral clections. In support of the allegations. the complaint included phane records
purportedly showing calls between individuals associated with FMS, CFT, and EFF. See
Complaint at Artachment A. The complaint alleges thar Sodrel thereby knowingly accepted,
excessive contributions in violation of 2 U.S.C. § 441a. See Complaint at 4-5.

Additionally, the Complaint alleged that FMS failed to disclose the contributions and
expenditures assaciated with the allegedly coordinaled communications in vialation of 2 U.S.C.

§ 434. See Complaint at 5-6.

Page lof I}
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MUR 6164 (Mike Sodrel and Friends of Mike Sodrel)
Factual and Legal Analysis
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A prior matter, MUR 58435 (Citizens for Truth), was generated by a complaint filed by
the Indiana Democratic Party that alleged that FMS and CFT coordinate! their communications
during the 2004 elcction cycle. In that matter, the Commission found no reason to bclicve and
closed the filc becuuse there was insufficient information available to support the allegations,
including the fact that the complaint identified no communicarions. See MUR 5845 (Citizens for
Truth) Factual and Legal Analysis al 8. In contrast to MUR 5845, the MUR 6164 complaint
alleges activity in both the 2004 and 2006 election cycles.

Bused on the information provided in the complaint and the response Lo the complaint,
and for the same reasons present in MUR 5845, that is, a lack of information that would satisfy
the coordinated communications test at 11 C.F.R. § 109.21, the Commission finds no rcason (o
believe that Mike Sodrel or the Friends of Mike Sodrcl violated 2 U.5.C. § 441a by knowingly
receiving cxcessive contributions from Citizens for Truth and the Economic Freedom Fund.
Becausc the available information does nol indicate that CFT or EFF and FMS may have
coordinated communications, thc Commission finds no reason to believe that Mike Sodrel or the
Friends of Mike Sodrel failed 1o disclose the allegedly coordinaled communications as
contributions and expenditures in violation of 2 U.S.C. § 434.

. FACTUAL SUMMARY

Mike Sodrel and Baron Hill have repeatedly challcnged one another in elections for the

seat in the House of Representatives represenning Indiana’s Ninth Congressional District.
Complaint at 2. Hill first won election in 1998, success[ully defended a challenge from Sodrel in
2002, lost to Sodrel in 2004, regaincd the seat in 2006, and, most recently, defeated Sodrel’s

challenge in 2008. Zd.

Page 2 of 11
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MUR 6164 (Mike Sodrel and Briends of Mike Sodrel)
Factual and Legal Analysis
Page 3 of 11

CFT 1s a section 527 organization founded in 2004 by Bud Bemitt, who serves as its
President.! Id. The complaint alleges, on “information and helief,” that Bernitt “more or less”
exclusively controls CFT and uses it to attack Rep. Hill. /& According to the Complaint, all of
CT'T's activities have heen attacks on Rep. Hill. Id. Citing CFT’s own statements on the CFT
website, the complaint allegcs that in 2004 CFT “released hundreds of ads attacking Hill, and
sponsored 38 billboards” and in 2006 aired radio advertisements and sponsored billboards
attacking Hill in 2006. Id. The complaint docs not include a transcript of any of the alleged
radio ads but instead refers to a “samplc ad” on the CFT wcbsite. Id. The CFT website includes
an audio recording and transcript for one radio ad called “Baron the Dodger” that, according to a
CFT press release, was broadcast in October 2004. See

www citizensfortruth.com/whereisharon/PR-radio-dodger.htm. The complaint alleges that, “on

information and belief,” CFT spent “morc than $10,000” on radio ads *“attacking Hill” in 2004
and 2006. There arc no descriptions of the billboards in the compluint. Id. ‘Thc CFT website
also has no information about billboards.
On its website, CFT describes itself as follows:
Citizens for Truth (CFT) is committed to promoting Iloosier family values and
educating oosiers on issues relating to those valucs. CFT is a "527" political
group dedicated to informing the people of Indiana on the voting rccords, issue
positions, actions and public statements of elected officials and candidates for

public office.

hup://www.citizensfortruth.com/aboutus/.

' Section 527 organizations refer 1o urgunizations that file with ihe Internal Revenue Service under Section 527 of
the Internal Revenue Code.

Puge 3 of 11
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MUR 6164 (Mike Sodrel and Fricrds of Mike Sodrel)
Factual and Legal Analysis
Pagcdof 11 )

IV. ANALYSIS

A.  Alleged Coordination Between Citizens for Truth and Sodrel or Friends of
Mike Sodrel

The complaint asscrts that CFT coordinated its communications, radio ads and billboards,
with Sodrcl or FMS in 2004 and 2006. The Act provides that cxpendilures by any person “in
cooperation, consultation, or concert, with, or at the request or suggestion of, a candidatc, his
authorized political committces or their agents” constitute in-kind contributions lo the
candidate’s authorized committee. 2 U.S.C. § 441a(a)(7)(B)(i). A payment fo; a coordinated
communication must be reported as an expenditure inade by that candidate’s authorized
committee. Il C.F.R. § 109.2((b)1). In addition, as an in-kind contribution, the costs of a
coordinated communication must not exceed a political committee’s applicable contribution
timits. See 2 U.S.C. § 441a.

‘I'o determine whether a communication is coordinated, 11 C.E.R. § 109.21 sets forth a
threc-pronged test: (1) the communication musl be paid for by a person other than a federal
candidate, a candidate’s authorizcd commitlee, or uny agent of either of the foregoing; (2) one or
more of the four content standards set forth in 11 C.F.R. § 109.21(c) must be satisfied; and (3)
one or morc of the six conduct standards set forth m 11 C.ER. § 109.2](d) must he satisficd. See
11 C.FR. § 109.21(a).

1. Billboards

The complaint asserts that CI'T coordinated its payment for billboards with Sodrel or
FMS in 2004 und 2006. However. the complaint contained no descriptions of the allegedly
coordinated billboards but rather merely noted that CFT referred Lo billboards on its website. See
Complaint at 2. The Commission located a press releasc on the CFT website dated March 27,

2006 that states “Citizens for Truth ran radio advertiscments, crected billboards and posted

Page 4 of 11
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www. WherelsBaron.com during the 2004 election cyclc to cducate people about Baron Hill's
positions on key issues ol concern to Hoosiers.” See

5/pr032706.shtml. A press release dated October 23,

2004, on the CFT webhsite states that WherelsBaron.com “released 38 ncw billboards and 4
website to hclp Hoosicr voters Icam rnore about the elusive Congressman'’s liberal voting

record” and that the “issues-based WherelsBaron.com billboard campaign begins today in

countics throughout Southem Indiana.” See www.citizensfortruth.com/whereisbaron/PR-38-

billbourds.htm. In its 2004 filings with the Intemal Revenue Scrvice, CFT disclosed spending
$6780 on Octoher 21, 2004 for “Billboard Salcs.” See CFT IRS Form 8872 (dated December 1,
2004).

Billboards are public communications. See 2 11.S.C. § 431(22). Bcecause CFT's October
2004 billboards concemned Rep. Hill’s voting record, they presumably identified Rep. Hill. Even
assuming, arguendo, that the billboards were public conununicalions that clearly identified a
federal candidate in the candidate’s jurisdiction, and otherwise satisfied at least one of the
content slandards in 11 C.E.R. § 109.21(c). the coordinating conduct alleged in the complaint
took place in 2006 and there is no information about alleged coordinuting ¢conduct in 2004. CFT
also reported to the Internal Revenuc Service that it paid a media consultant $5,915 on
October 10, 20006, and $2,630 on Oclober 17, 2006, for “billboards.” See CFT IRS Forin 8872
(datcd December 5, 2006). Ilowever, there is no available information concerning the content of

CIT's 2006 billboards.
Based on the available information. Lhe allegations with respect to CIFT's 2004 and 2006

billboard buys arc not sufficient to warrant an imvestigation into whether the conduct and content

I'age Sof 11
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Factual and Legal Analysis
Page 6ot 11

standards, see 11 C.F.R. § 109.21(c) and (d). of the coordinated communications test have been
met,
2 Radio Ads

The complaint included no radio ad transcripts or dates of their broadcast, It referred
only to a “sainple ad” on the CFT website. See Complaint at 2-4. A press release on the CFT
websitc dated October 27, 2004, states that CFT's WherelsBaron.com released “hundrcds of new
60 second radio ads throughout southern Indiana to help Hoosier voters Icarn more about the
elusive Congressman’s liheral voting record.” See www.citizensfortruth.com/whereisharon/PR-
radio-dodger.htm. A press relcasc dated Oclober 29, 2004, on the CFT website refers to CFT
“issue ads” thal were being aired on “uver a dozen™ radio stations. See

www cilizenslurtruth.com/whereisbaron/PR-radio-intimidator.htm. The press releases included

a link o listen to an ad called “Baron the Dodger” and the October 27, 2004, press release
included a transcript of the ad. The transcript of the ad is as follows:

Why has Baron Hill dodged all bul one debale? Maybe it’s hecause he doesn’t
want you to know that he voted twice against protccting the American flag from
people whu wanl to bum it. Or could it be that Baron wants to keep it a sccrel that
he voted to give preferenual tradc status 1o Communist China. Maybe Baron is
worried that you’ll find out that he voted against ending the burdensome death tax
that devastates so many [amilies aller the death of a loved one. Tt might surprisc
you to learn that Baron voted against protccting traditional marriage from activist
liberal judges. In fact, Baron voted no to military border patrols that would have
protected us from drugs and terrorism. Did you know that Baron even voted
against keeping God in the Pledge of Allcgiance. No wonder Baron doesn't want
to debate the issues. He's afraid we'll find out how liberal he really is. To learn
morc about Baron Hill’s sneaky liberal agenda, visit WhereisBaron.com. Paid for
and approved hy Citizens for I'ruth. Not affiliated with any candidate or political

parly.

com/whereishiron/PR-radio dodger.him.

See www citizenslorlru

The *Baron the Doudger” radio ad is the only radio ad on the CFT website. The complaint

included no further information, and nonc was found on the CI'T website, regarding other CFY

Pagc bot L
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Page 7ot 11

radio ads in 2004 or any radio ads in the 2006 election. Thus, the only CFT communication
which can be analyzed under the coordinated communications tcst is the 2004 Baron the Dodger
ad. |
a. Payment Prong
As to the first prong of the coordination test, the complaint asserts that CFT paid for radio
ads and billboards in the 2004 election cycle. See Complaint at 2. As noted above, the Baron the
Dodger ad is a CFT radio ad that was broadcast in October 2004. Thus, it appears that CF1 may
have paid for a communication in 2004, salis{ying the first prong of the coordination lest. See
1t C.ER. § 109.21(a)(1).
b. Content Prong
Al all Limes relevant to this matter, the second or “conlent” prong of the coordination tcst
was salisfied if the commumications at issue mct at least one of four content standards: (1) a
communication that was an electionccring communication as defined in 11 C.F.R. § 100.29; (2) a
public communication that republished, disseminated, or distributed candidate campaign
materials; (3) a public communication containing express advocacy; or (4) a public
communication, in relevant part, that referred to a clcarly idenlified Federal candidate, publicly

distributed or disseminated 120 days or fewer belore a primary or general election, and was

Page7of 11
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directed to voters in the jurisdiction of the clearly identified candidate. See 11 C.F.R.
§ 109.21(c).? The “Baron the Dodger radio ad satisfied the last of these standards.

‘The Baron the Dodger radio ad was a public communication, see 2 U.S.C. § 431(22),
referving to Baron Hill, a clearly identified federal candidate, see 2 U.S.C. § 431(18), puhlicly
distributed or disseminated in October 2004, which was 120 days or fewer hefore a general
election, and it was directed to voters in the jurisdiction of the clearly identified candidate.
Accordingly, the ad satisfies the content prong of the coordinated communications Lest. See 1|
C.F.R. §109.21(c).

c. Conduct Prong

The Commission’s regulations sct forth six lypes of conduct hetween the payor and the
recipient committee, whether or not there is agreement or formal collaboration, thal can satisfy
the conduct prong. See 11 CF.R. § 109.21(d). To meet the conduct prong of the coordination

cornmunication test, the communication must have been made al Lthe request or suggestion of the

2 In response Lo the decision in Shays v F.L.C., 414 1:.3d 76 (D.C. Cir. 2005) (“Shays I'"), the Commussion made
revisions to 11 C.F.R. § 109.2] that became effective July 10, 2006. See Final Rules and Explanation &
Justilication, Coordumated Communicahons, 71 Fed. Reg. 33190 (Junc 8, 2006). The amended regulations, amcung
uther 1hings, reduced the pre-election window during which certain communications that refer to a clearly identificd
House or Senate candidate are publicly distributed or otherwisc puhlicly disseminated from 120 to 90 days. See

11 CFE.R. § 109.21(c)4)(3) (2007). Subsequently, in Shays I, the 1).S. District Court for the District of Coluinbia
held that the Commission’s revisions of the conteul and canduct standards of the coordinated comimunications
regulation at 11 CIFR § 109.21(c) and (d) violated the Administrarive Procedure Act; however, the court did not
enjoin the Commission trom enforcing the regulutions. See Shays v £.E.C., 508 E. Supp. 2d 10 (D.D.C. Sepr. 12,
2007) (granting in part and denying in parl the respective parties” mouons for summary judgment). Subscquently,
the D).C. Circunt aftirmed the district court regarding the invalidity of the current standard for public
commumications made outside the timeframes spevificd in the standard. See Shays ». F.E.C., 528 F.3d 914 (D.C.
Cur. 2008)

The activity at issue n thts marter occusred before the July 10, 2006 effective date of the revisions (o

Section 09.21. Accordingly, all citations 1o the Commission’s regulations refer to them as they existed prior (o that
date. Notably, the revisions would not appear to change the resull i this matler cven f they were applied
retroactively. CIT's “Baron the Dodger™ radio ad was broadcast in October 2004 which was within the shortened
90-day time frame in the revised regulations (based on the November 2. 2004 gencral election, the 90-day period
would start on August 4 and the 120-day period would start on July 5).

Page 8 of 11
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Federal cundidate, with some material involvement by the Federal candidate, as a result of
substantial discnssions with thc Federal candidate, or throngh the use of a common vendor,
employee or independent contractor that the Federal candidalte also nsed within certain
timeframes. 11 C.I'.R. § 109.21(d).

The complaint asserts that there is “overwhelming” evidence of eoordination between
CFT and Sodrel. See Complaint at 4. In snpport of this contcntion the complaint offers only two
suppositions: Lhat CFT was formed only to attack Hill which, the complaint asserted, is “rare” or
"unprecedented” for a 527 organization; and that Bernitt made 71 “contacis™ with Sodrel or his
associates in the 67 days leading up to the 2006 election. See Complaint at 4 and Attachment A.

The first eontention does not satisfy the conduct standard in the Commission’s
coordination regulations. Even if CI'T was formed only Lo attack Rep. Hill, this fact alone does
not indicate that CFT was not acting independently but rather coordinating its attacks on Hill
with FMS, and therefore that CFT"s payments for its communications constituted excessive in-
kind contribntions to FMS.

The second contention is limited to alleged contacts shortly before the 2006 election, and,
thercforc, the available information docs not suggest that the conduct standard may have heen
sutisfied with respect to the broadcast of CI'T’s “Baron the Dodger” radio ad before the 2004
election.

Accordingly. as the available information does not indicate that the conduct standard of
the coordinated communications may have been met, the Commission finds no reason to helieve
that Mike Sodrel or the Friends of Mike Sodre! and Gregory M. FitzlofT, in his official capacity
as treasurer, accepted excessivc in-kind contributions in violation of 2 US.C. § 441a.

Consequently, the Commission also {inds no reason to helieve that Mikc Sudrel, or the Friends

Page9of 11
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of Mike Sodrel and Gregory M. Fitzloff, in his official capacity as treasurer, failed to report the
allcgedly coordinated cornmunicalions as contributions in violation of 2 U.S.C. § 434,

B. Alleged Coordination with the Economic Freedom Foundation

The complaint alleges that EFF is a scction 527 organization that sponsored
“communications. ncluding automatcd phone calls . . . that attacked Hill.” See Complaint at 3.
‘The complaint further alleges that Bud Bernitt, the founder and president of CFT, “culled EFF
during the 2006 campaign, when both Bemitt and EFF were mounling a negative campaign
against Hill” and that this fact “suggcsts that Bemitt, acting on behalf of the Sodrel campaign,
may have shared matciial information with EFE.” See Complaint at 5. The complaint, huwever,
includes no information about the alleged EIT automated phone calls and no information
indicating that Bernitt had material information from the Sodrel campaign that he shared with
EFF.

The available information indicates that the complaint is premised on a phone record
indicating a single phone call between Bemitt and an nnnmnn.ored telcphone number assigned to
EFF that was listed on the EFF website and that EFF ceascd making any automated calls of
public interest to the citizens of Indiana six days before the alleged call from Bernitt to EFF.

Bascd upon the speculative nature of the allegations as to the coordination between the
Economic Freedom IFund and Sodrel or the Friends of Mike Sodrel, the Commission finds no
reason to believe that Mike Sodrel or the Fricnds of Mike Sodrel and Gregory M. Fitzloff, in his

official capacity as trcasurcr, accepled excessive in-kind contributions in violation of 2 US.C.

* Even assuming that the automated calls referenced in the complaint in MUR 6164 are the same as the calls
addressed i MUR 5842 (Liconomic Freedom Fund), the Comimission did not reach 1 majority decision in MUR
5842 as o wherher the FIFE phone calls expressly advocated the election or defeat of clearly identified candidartes
and closed the file. Sce MUR 5842 Swatement ot Reasons of Commissioners Peterson and Hunter ard Staiement of
Reasons ol Commissioners Bauerly and Wemtraub

Page 10 0f 11
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§ 441a. See MUR 4960 (Hillary Rodham Clinlon [or U.S. Senate) Statement of Reasons of
Commissioners David M. Mason, Karl J. Sandstrom, Bradley A. Smith, and Scott E. Thomas
(purely speculative allegations accompanicd by a direct refutation do not form an adequate basis
to find reason to believe thar a violation of the Act occurred).

C. Failure lo Disclose Contributions and Expenditures Based Upon
Coordinated Communications

The complaint allcgcs that FMS failed to disclose the contributions associaled with the
allegedly coordinated communications in violation of 2 U.S.C. § 434. See Complaint at 5. As
indicated above, the available information does not indicate that there may have been
coordination between CFT and Sodrel or FMS. Accordingly, the Commission finds no rcason to
believe that the Fricnds of Mike Sodrel und Gregory M. Fitzloff, in his official capacity as
treasurer, violaled of 2 U.S.C. § 434 based on the allegedly coordinated communications.

Y. CONCLUSION

The Commission finds no reason to belicve thal Mike Sodrel, or the Friends of Mike
Sodrel and Gregory M. Fitzloff, in his official capucity as treasurer, accepted cxcessive in-kind
contributions in violation ol 2 U.S.C. § 44 1a or failed to report contribulions in violation of 2

U.S.C. § 434 based on allegedly coordinated communications.

Page 1l ol 1]
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENT: Citizens for Truth MUR 6164

L. GENERATION OF MATTER

This matter was generated by a complaint filed with the Federal Election Commission by
Brian L. Wolff, on behalf of the Democratic Congressional Campaign Committee. See 2 U.S.C.
§ 437g(a)(1).
II. INTRODUCTION

The complaint alleges that Citizens for Truth (“CFI™) coordinated communications with
Mike Sodrei (“Sodrel), the Friends of Mike Sodrcl and Gregory M. Fitzloff, in hus official
capucily as treasurer (“FMS”), Sodrel’s principal campaign committee for his 2004 and 2006
congressional campaigns in Indiana’s 9™ Congressional District. ‘The allegedly coordinated
communications involved radio ads and billboards advocatng for the defcat of Baron Hill, Mike
Sodrel’s opponcnl in the 2004 and 2006 general elections. In support of the allegations, the
complaint included phone records purportcdly showing calls between individuals associated with
FMS and CFT. See Complaint at Attachment A.

Additionally, the Compluint alleged that CFT faited to disclose Lhe contributions and
expenditures associaled with the allegedly coordinated communications in violation of 2 U.S.C.
§ 434. See Complaint at 5-6. The complaint also alleges that CFT made more than $1,000 in
expenditures but did not register with the Commission as a political commillee, thereby violating
21).S.C. §433. See Complaint at 5. Finally, the complaint alleges CFT violated the Federal

Election Campaign Act of 1971, as amended (“the Act™), by failing to filc independent

Page 1 0f 13
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cxpenditurc or clectioncering communication reports with the Commission regarding its election
activity in 2004 and 2006. See Complaint at 6.

A prior matter, MUR 5845 (Citizens for Truth), was gencrated by a complaint filed by
the Indiana Democratic Parly that alleged that FMS and CFT coordinated their communications
during the 2004 election cycle. In that matter, the Commission found no reason to belicve and
closed the file because there was insufficient information availablc to support the allegations,
including the fact that the complaint identified no communications. See MUR 5845 (Citizens for
Truth) Factual and Legal Analysis at 8. In contrast ta MUR 5845, the MUR 6164 complaint
alleges activity in both the 2004 and 2006 election cycles.

Based on the information provided in the complaint and the response to the complaint,
and for the samc rcasons prescnt in MUR 5845, (hal is, a luck of information that would satisfy
the coordinated communications test at 1| C.F.R. § 109.21, the Commission finds no reason to
believe that Citizens for Truth violated 2 U.S.C. § 441a through the muking of excessive
contributions to the Friends of Mike Sodrel. Because the aviilable information does not indicatc
that CFT and FMS may have coordinated communications, the Commission finds no reason (o
believe that Citizens for Truth failed to disclose the allegedly coordinatcd communications as
contributions and expenditures in violation ol 2 U.S.C. § 434. Additionally, the Commission
[inds no reason (o believe that Citizens for Truth violated 2 U.S.C. § 433 for fatling Lo register
with the Commission as a political committee. Finally, given that thc only idenlifiuble
communication in this matter is a radio ad that was broadcast in Oclober 2004 and the modest
potential amount that CFT spent on this ad, the Commnission dismisses the allegations that

Citizens for Truth violated 2 U.S.C. § 434(c) by failing lo [ile independent expenditure reports

Page20f 13
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wilh the Commission and finds no reasun to believe that Citizens for Truth violated 2 U.S.C.
§ 434(f) by failing to file electioneering communication reports with the Commission.
III. FACTUAL SUMMARY

Mike Sodrel and Baron ITill have repeatedly challenged one another in elections for the
scat in the House of Representatives representing Indiana’s Ninth Congressional District.
Complaint at 2. Hill first won election in 1998, suceessfully delended a challenge from Sodrel in
2002, lost to Sodrel in 2004, reguined the seat in 2006, and, most recently, defeated Sodrel’s
challenge in 2008. 1d.

CFT is a section 527 organization foundcd in 2004 by Bud Bemitt, who serves as its
President.' ld. The complaint alleges, on “information and belief,” that Bernitt “more or less”
cxclusively controls CFT and uses it to attack Rep. Hill. 1d. According to the Complaint, all of
CFT’s aclivities have heen attacks on Rep. Hill. Id. Citing CFT's own slalements on the CFT
website, the complaint alleges that in 2004 CFT “released hundreds of ads attacking Hill, and
sponsored 38 buillhoards™ and in 2006 aired radio advertisements and sponsored billboards
atiacking Hill in 2006. Id. The complaint does not include a transcript of any of the allege
radio ads but instead refers to a “sample ad” on the CFT website. Id. The CFT website includes
an audio recording and transcript for onc radio ud called “Baron the Dodger” that, according to a
CFT press release, was broadcust in October 2004. See

www.cilizensfortruth.com/whereisharon/PR-radio-dodger.htm. ‘The complaint alleges that, “on

information and belief,” CFT spent “more than $10.000” on radio ads “attacking Hill” in 2004
and 2006. ‘T'here are no descriptions of the billboards in the complaint, Id. The CI'T wehsite

also has no information about billboards.

I Section 527 organizations refer (o organizations that lile with the Inlernal Revenue Scrvice under Section 527 of
the Internal Revenue Code.
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On its website, CFT dcscribes itsell as follows:

Citizens for Truth (CFT) is committed to promoting Hoosicr family values and
educating Hoosiers on issues rclating 1o those values. CPT is a "527" political
group dedicated to informing the people of Indiana on the voting records, issue

positions, actions and public statements of elected officials and candidates for
public office.

hitp://www.citizensfortruth.com/aboutus/.

1V. ANALYSIS

A. Alleged Coordination Between Citizens for Truth and Sodrel or Friends of
Mike Sodrel

The complaint asserts that CFT coordinated its communications, radio ads and billboards,
with Sodrel or FMA in 2004 and 2006. The Act provides Lhat expenditures by any person “in
cooperation, consultation, or concerl, with, or at the request or suggestion of, a candidate, his
authorized political commiltees or their agents” constitute in-kind contributions to the
candidate's authorized commuttee. 2 U.S.C. § 441a(a)(7XB)(i). A payment for a coordinated
communication must be reparted as an expenditure made by that candidate’s authorized
committee. 11 C.FR. § 109.21(b)(1). In addilion, as an in-kind contribution, the costs of a
coordinated communication must nol exceed a political committec’s applicable contrihution
limits. See 2 U.S.C. § 441a.

To determine whether a communication is coordinated, 11 C.E.R. § 109.2] sets forth a
three-pronged test: (1) the communication must be paid for by a person other than a federal
candidate, a candidate’s authorized committee, or any agent of eithcr of Lhe foregoing; (2) one or
more of the four content standards set forth tn 11 C.F.R. § 109.21(c) must he satisfied; and (3)
one or more of the six conduct standards set torth in 11 C.E.R. § 109.21(d) must he satisficd. See

11 CF.R. § 109.21(a).

Pugec 4ol 13
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1, Dillboards

The complaint asserts that CFT coordinated its payment for billboards with Sodrel or
FMS in 2004 and 2006. Howecver, the complaint contained no descriptions of the allcgedly
coordinated billboards but rather merely noted that CFT referred to billboards on its wcbsite. See
Complaint at 2. We located a press release on the CFT website daled March 27, 2006 that states
“Citizens for Truth ran radio advertisements, crected billboards and posted
www. WherelsBaron.com during the 2004 election cycle to educate peoplc about Baron Hill's
positions on key issues of concern to Hoosiers.” See

www.citizensfortruth.com/pressreleases/pr032706.shtin). A press release dated October 23,

2004, on the CFT website states that WherelsBaron.com “released 38 new billboards and a
website to help Hoosicr voters leam more about the elusive Congressman’s liberal voling
rccord” and thal the “issues-based WherelsBaron.com billboard campaign begins today in
counties throughout Southern Indiana.” See www citizensfortruth. com/whereisbaron/PR-38-
billboards.htm. CFT acknowledged making a “small billboard buy” in 2004, see CFT Response
ar 2-4, and in its 2004 filings with the Internal Revenue Service, CFT disclosed spending $6780
on October 21, 2004 for “Billboard Sales.” See CFT IRS Form 8872 (dated December 1, 2004).
Billboards are public communications. See 2 U.S.C. § 431(22). Because CFT’s October
2004 hillboards concerned Rep. Hill’s voting rccord, they presumably identified Rep. Hill. Even
assuming, arguendo, that the billbourds were public communications that clearly identified a
federal candidate in the candidate’s jurisdiction, and otherwise satisficd at least one of the
content standards in 11 C.F.R. § 109.21(c). the coordinating conduct alleged in the complaint
took place in 2006 and there is no information about alleged coordinating conduct in 2004. CI'T

also reported to the Internal Revenue Service that it pard a media consultant $5.915 on

Page Sof 13
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October 10, 2006, and $2,630 on October 17, 2006, for “biflboards.” See CFT IRS Form 8872
(dated December 5, 2006). However, there is no available information conceming the content of
CFT's 2006 billboards.

Based on the availahle information, the allegations with respect to CFT’s 2004 and 2006
billboard buys arc not sufficient to warrant an investligation into whether the conduct and content
standards, see 11 C.F.R. § 109.21(c) and (d), of the coordinated communieations test have been
mel.

2, Radio Ads

The complaint included no radio ad transcripts or dates of their broadcast. It referred
only to a “sample ad” on thc CFT website. See Complaint at 2-4. A press release on the CFT
website daled Octlober 27, 2004, states that CFT's WherelsBaron.com released “hundrcds of new
60 second radio ads throughout southern Indiana to help Hoosier voters learn more about the
elusive Congressman's liberal voting record.” See www citizensfortruth.conm/whereisbaron/PR-
radio-dodger.htm. A press release dated October 29, 2004, on the CFT wcbsite refers to CFT
“issue ads™ that were being aired on “vver a dozen” radio stations. See
www.cilizenslorruth.com/whereisbaron/PR-radio-intimidator.htm. The press relcases included
a link to listcn to an ad called “Baron the Dodger” and the October 27, 2004, press releuse
included a transcript of the ad. The transcripr of the ad is as follows:

Why has Baron Hill dodged all but one debate? Maybe it’s hecause he doesn't

want vou to know that he voted twice against protecting Lhe American flag from

people who want to burn it. Or could it he that Baron wants to keep it a sccrel thal

he voted to give preferential trade status o Communist China. Maybe Baron is

worried that you'll find out that he vated against ending the burdensome death tax

that devastates so many familics after thc death of 4 loved one. It might surprise

you to learn that Baron voted against protecting traditional marriage from activist

liheral judges. In fact, Baron vored no to military border patrols that would have

protecled us from drugs and terrorism. Did you know that Baran even voted
against kecping God in the Pledge of Allegiance. No wonder Baron doesn’t want

Page 6 0f 13
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to debate the issues. He’s afraid we'll find out how liberal be really is. To leamn
more about Baron Hill’s sneaky liberal agenda, visit WhereisBaron.com, Paid for
and approved by Cilizens for Truth, Not affiliated with any candidate or political

party.

See www.citizensfortruth.com/whercisbaron/PR-radio-dodger.htm.

‘The “Baron tbe Dodger” radio ad is the only radio ad on the CFT website. The complaint

included no further information, and none was found on the CFT website, regarding other CFT

radio ads in 2004 or any radio ads in the 2000 clcction. It its response, CFT denies any spending

on radio ads in the 2006 election cyclc. See CFT Response at 2-4. Thus, the only CFT

communication which can be analyzed under the coordinated communications test is the 2004

Baron the Dodger ud.

a. Payment Prong

As to the first prong of the coordination Lesl, the complaint asserts that CFT paid for radio

ads and billboards and CFT acknowlcdges in its response that it spent *‘less than $10,000" in the

2004 election cycle on both radio ads and a “small hillboard buy.” See Complaint at 2; CFT

Response at 2-4, As noled above, the Baron the Dodger ad is a CFT radio ad that was broadcast

in October 2004. Thus, it appears that CFT may have paid for a communication in 2004,

salis{ying the first prong of the coordination test. See |1 C.F.R. § 109.21(a)1).

b. Content Prong

At all times rclevanl Lo this matter, the second or “content” prong of the coordination rest

was satisfied il the communications at issue met at Icast one of four content standards: (1) 4

communication that was an electioneering communication as defined in 11 CF.R. § 100.29; (2) a

public communication that republished, disseminated, or distributed candidate campaign

matenials; (3) a public communication containing express advocacy; or (4) a public

communication, in relevant part, that referred to a clearly identified Federal candidate, publicly

Page 7 of 13
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distributed or disseminated 120 days or fewer before a primary or general clection, and was
directed to voters in the jurisdiction of the clearly identified candidate. See |1 C.F.R.
§ 109.21(c).> The “Baron the Dodger radio ad satisfied the last of these standards.

The Buron the Dodger radio ad was a public communication, see 2 U.S.C. § 431(22),
referring to Baron Hill, a clearly identified federal candidate, see 2 U.S.C. § 431(18), publicly
distributed or disseminated in October 2004, which was 120 days or fewer before a general
election, and it was directed to volers in the jurisdiction of the clearly identified candidate.
Accordingly, the ad satisfies the content prong of the coordinated communications test. See 11

CFR. § 109.21(c).

' In respanse to the decision in Shayy v, F.E.C., 414 F.3d 76 (D.C. Cir. 2005) (“Shays '), the Commission made
revisions 10 11 C.F.R. § 109.21 that hcecame effective July 10, 2006. See Final Rules and Explanation &
Tusufication. Coordinated Commumecanons, 71 Fed. Reg. 33190 (June 8, 2006). The amended regulations. among
other things, reduced the pre-electiun window during which certain communications that refer to a clearly identified
llouse or Senate candidate are publicly distributed or otherwise publicly disseminuated from 120 o 90 days. See
LICEFR. § 100.21(c)d)(i) (2007). Subsequently, in Shays I, the U.S, District Caurt for the District of Columbia
held that the Commission's revisions of the content and conduct standards of the coordinated communications
regulation at ] 1 C.F.R. § 109.21(c) and (d) violated the Administralive Procedurc Act; however, the court did not
enjoin the Commission trom cnlorcing the regulations.  See Shayy v. F.E.C., 508 F. Supp. 2d 10 (D.D.C. Sepl. 12,
2007) (granting in part and denying i part the respective parties’ inotions for summary judgment). Subsequently,
the D.C. Circuit affirmed the disirict court regarding the invalidity of the current xtandard for public
communicalions made outside the timeframes specified in the standard, See Shays v. F.E.C.,528 F3d 914 (D.C.
Cir. 2008).

‘The activity at issue in Lhis matier occurred hefore the July 10, 2006 effective dalc of the revisions to

Section 109.2). Accordingly, all citatiuns t the Commussion’s regulations refer to them us they existed prior to that
date. Notably. the revisions would not appear w change the result in this matter even if they were upplied
rewroacuvely. CFI*s “Baron the Dodger™ radic ucl was broadcast tn October 2004 which was within the shortened
90-day ume fraine in the revised regulatiuns (hused on the November 2, 2004 general election, the 90-duy period
would start on August 4 and the 120-day period would start on July 3).

Page Bof 13



29044253064

10
11
12
13
14
1S
16
17
18
19
20
21
22

23

MUR 6164 (Cuizens for Truth)
Faclual and Legal Analysis
Page 9 of 13

c. Conduct Prong

The Commission’s regulations set forth six types of conduct between the payor and the
recipient committee, whether or not there is agreement or formal collaboration, that can satisfy
the conduct prong. See 11 C.FR. § 109.21(d). To meet the conduct prong of the coordination
communication test, the commnnication must have been made at the request or suggestion of the
Federal candidate, with some material involvement by the Federal candidate, as a result of
substantial discussions with the Federal candidate, or throngh the use of a common vendor,
employee or independent contractor that the I'ederal candidate also used within certain
timeframes. 11 C.F.R. § 109.21(d).

‘I'he complaint asserts that there is “overwhelming” cvidence of coordinalion between
CFT and Sodrel. $ee Complaint at 4. In support of this conlention the complaint offers only two
suppositions: that CFT was formed only to attack Hill which, the complaint asserted, is “rare” or
“unprecedented” for a 527 organization; and that Bemitt made 71 “contacts” with Sodrel or his
associates in the 67 days leading up to the 2006 election. See Complaint at 4 and Attachment A.

The first contention does not satisfy the conduct standard in thc Commission's
coordination regulations. Even if CFT was formed only to attack Rep. Hill, this fact alone does
not indicate that CFT was not acting independently but rather coordinating its attacks on Hill
with FMS, and therefore that CFT's payments for its communications constituted cxccssive in-
kind contributions te FMS.

The second contention is limited to allcged contacts shortly before the 2006 election, and,
therefure, the available information does not suggest that the conduct standard may have been
satisfied with respect to the broadcast of CFT's “Baron Lthe Dodger” rudio ad before the 2004

election.

Puge 9 ol 13
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Accordingly, as the available information does not indicate that the conduct standard of
the coordinated communications may have heen met, the Commission finds no reason to believe '
that Citizens for Truth made excessive in-kind contributions in violation of 2 U.S.C. § 44]a.

B. CFT’s Alleged Failure (o Register with the Commission and Disclose
Contrihutions and Expenditures Based Upon Coordinated Communications

The complaint alleges that if CFI' coordinated communications with Sodrel, it would
have made more than $1,000 in cxpenditures and would have heen required to register with the
Commission pursuant to 2 U.5.C. § 433. The complaint also allcges that CFT failed to disclose
the contributions and expenditures associated with the allegedly coordinated communications in
violation of 2 US.C. § 434. See Complaint at 5. As indicated above, the available information

does not indicate that there may have been coordination between CFT and Sodrel or FMS.

Accordingly, the Comimission finds no reason to believe that Citizens for Truth violated 2 U.S.C.
§ 433, and finds no reason o belicve that Citizens for Truth violated of 2 U.S.C. § 434 hased on
the allegedly coordinated communicatians.

C. CFT's Alleged Failure to Kile Independent Expenditurc or Electioneering
Communication Reports

Finally, the complaint alleges that CFT violated the Acl by failing to file independent
expenditure or electioneering communication reporis with the Commission regarding its election
activity in 2004 and 2006 because CFT’s ads in 2004 and 2006 constitutc cxpress advocacy

under the Act and should have been reported as independent expenditures or electioneering

communications. See Complant at 6. If CFI"s payments for its election activity constituted
“independent expenditures” within the meaning ol the Act and were over $250 in any given year,
then CIFT would have been required to filc a staternent conlaining certain disclosures with the

Commission. See 2 11.S.C. 434(c)(1) and 11 C.F.R. § 109.10. See 60 Fed. Reg. 35292, 35295

Page 10 ot 13
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(July 6, 1995). Also, every person who makes a disbursement for the direct costs of producing
and airing electioneering communications in an aggregate amount in excess of $10,000 during
any calendar year must file a statement with thc Commission containing certain information,
including the names and addresses of all contributors who contﬁl;uted an aggregate amount of
$1,000 or more Lo the person making the disbursement. See 2 U.S.C. § 434(f). An
electioneering communication includes hroadcast communications that refers to a clearly
identified candidate for federal office that is madc within 60 days before a general election and
which is targeted to the relevant cleclorate. See 2 US.C. § 434(f)(3). A communication s
targeted to the relevant cleclorate if the communication can be received hy 50,000 or morc

persons in the district the candidate seeks to represent, in the case of a candidate [or

Representative. See 2 1.S.C. § 434(6)(3XC).
1. Independent Expenditures

In determining whether an organization makes an expenditure, the Commission “analyzcs
whether expenditures for any of an orgunization's communications made independcntly of a
candidate constitute express advocacy either under 11 C.F.R. § 100.22(a), or the broader
definition at 11 C.F.R. § 100.22(b).” 72 Fed. Rcg. at 5606. Under the Commission’s
regulations, a communication contains express advocacy when it uses phrases, campaign
slogans, or individual words “which in context can have no other reasonable meaning than (o
encourage the election or defeat of one or more clearly 1dentified candidate(s), such as posters,
bumper stickers, advertisements, etc. which say ‘Nixon’s the Onc,’ *Carter "76,” ‘Reagan/Bush’ l
or ‘Mondalc!’” 11 C.F.R. § 100.22(a); see also Massachusetts Citizens for Life, 479 U.S. 238,
249 (1980) (thc fact that a message is “marginally less direct than “Vote for Smith’ does not

changg its esscntial naturg™).

Puge 11 of 13
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Under the Commission's regulations, express advocacy may also consist of a
cornmunication that contains an “clcctoral portion™ that is “unmistakable, unambiguous, and
suggestive of only one meaning™ und abou which “reasonable minds could not differ as to
whether it encourages actions to elect or defeat” a candidate when taken as a whole with limited
reference to external events, such as the proximity to the election. 11 C.E.R. § 100.22(b). Inits
discussion of then-newly promulgated scction 100.22, the Commission stated that
“communicalions discussing or commenting on a candidate’s character, qualifications or
accomplishments are considered express advocacy under new section 100.22(b) if, in context,
they have no other reasonable meaning than to encourage actions to elect or dcfcat the candidate
1n question.”

The only identifiable cominunication in this matter is CFT’s “Baron the Dodger” radio
ad, which appears to have been broadcast in October 2004. No other CFT communications from
2004 or 2006 were identified in the complaint or found on CFT’s website. The costs of the ad
are unknown but CTI'T states that it spent “less than $10,000” on its radio ads in 2004.
Regardless of whether the “Baron the Dodger” ad expressly advocated the defeat of Rep. I1ill,
given the time that has clapsed since the allcged ad was broadeast and the modest potential
amount that Ciltizens (or Truth spent on this ad, the Commission dismisses the allegations rhat
Citizens for Truth failed to report payments for the ad as independent expenditurcs in violation
of 2 U1.5.C. 434(c) as a matter of prosecutorial discretion. See Heckler v. Chaney, 470 U.S. 821,

831 (1985).

Page 120f 13
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2. Electioneering Communications

As noted above, the complaint did not include any descriptions of CFT communications
and the “Baron the Dodger” radio ad, which appears to have heen hroadcast in October 2004, is
the only CFT communication wc have identified from the CFT websitc. This radio ad is a
broadcast communication that refers to a clearly identified candidate for federal office and was
publicly distributed in October 2004, that is, within 60 days before a general election for the
officc sought by the candidate. See 2 U.S.C. § 434(f)(3). However, it is unclcar whether it was
“targeted lo the relevant electorate.” that is, whether it could have been received by 50,000
people in the relevant Congressional district. See 2 U.S.C. § 434(f)(3)(C). Moreaver, CFT
asserts that it spent lcss than $10,000 radio ads in 2004. See CFT Response at 2. Because there
is no information suggesting that CFT spent morc than $10,000 on electioneering
communications in 2004, the Commission finds no reason to believe that Citizens for Truth
failed to file an electioneering communications report in violation of 2 U.S.C. § 434(f).
V. CONCLUSION

The Commission finds no reason to believe that Citizens for Truth made excessive in-
kind contributions in violation of 2 U.S.C. § 4414, finds no reason to believe that Citizens for
Truth failed Lo report the allegedly coordinatcd communications as contributions in violation of 2
U.S.C. § 434, finds no reason to believc thal Citizens for Truth violated 2 U.S.C. § 433,
dismisses the allegations that Cilizens for Truth [ailed to report payments for the ad as
imdependent cxpendilures in violation of 2 U.S.C. 434(c) as a matter of prosecutorial discretion,
see Heckler v. Chaney, 470 U.S. 821, 831 (19835), and finds no reason to believe the allegatioin
that Citizens for Truth failed to file an electioneering communicutions report in violation of 2

U.S.C. § 434(f).
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS
RESPONDENT: Bconomic Freedom Fund MUR 6164

L GENERATION OF MATTER

This matter was generated by a complaint filed with the Federal Election Commission by
Brian L. Wolff, on behalf of the Democratic Congressional Campaign Committee. See 2 U.S.C.
§ 437g(a)(1).
II. INTRODUCTION

The complaint alleges that the Economic Freedom Fund (“EFF"") coordinated
communications with Mike Sodrel-(“Sodrel"), the Friends of Mike Sodrel, Sodrel’s principal
campaign committee for his 2006 congressional campaign in Indiana’s 9™ Congressional District
and Gregory M. Fitzloff, in his official capacity as treasurer (“FMS™). The allegedly coordinated
communications involved robocalls advocating for the defeat of Baron Hill, Mike Sodrel’s
opponent in the 2006 general election. In support of the allegalions, the complaint included
phone records purportedly showing calls betwcen individuals associated with FMS and EFF. See
Complaint at Attachment A. The complaint alleges that EFF therehy made excessive
contribulions in violation of 2 U.S.C. § 441a. S¢e Complaint at 4-5.

Based on the information provided in the complaint and response, there is a lack of
information that would satisfy the coordinated communications lest at 11 C.F.R. § 109.21. the
Commussion finds no reason to believe that the Economic Freedom Fund violated 2 U.S.C.

§ 441a through the making of excessive contributions to the Friends of Mike Sodrel.

Page 1 of 4
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INl. FACTUAL AND LEGAL ANALYSIS

Mike Sodrel and Baron Hill have repeatedly challenged one another in elections for the
seat in the House of Representatives representing Indiana’s Ninth Congressional District.
Complaint at 2. Hill [irst won election in 1998, successfully defended a challenge from Sodrel in
2002, lost to Sodrel in 2004, regained the seat in 2006, and, most recently, defeated Sodrel’s
challenge in 2008. 7d.

The complaint alleges that EFF is a section 527 organization that sponsored
“communications, including automated phone calls . . . that attacked Hill.” See Complaint at 3.
The complaint further alleges that Bud Bernitt, the founder and president of CFI', “callcd EFF
during the 2006 campaign, when both Bemnitt and EFF were mounting a negative campaign
against Hill” and that this fact “suggests that Bemitt, acting on bchalf of the Sodrel campaign,
may have shared material information with EFF.” See Complaint at 5. The complaint, however,
includcs no information about the alleged EFF automated phone calls and no information
indicating that Bemilt had material information from the Sodrel campaign that he shared with
EFF.'

The complaint asserts that EFF coordinated its communications {robocalls) with Sodrel
or FMA in 2006. The Act provides that expenditurcs by any person “in cooperation,
consultation, or concert, with, or at the request or suggestion of, a candidate, his authorized
political commitiees or their agents” constitute in-kind contributions to the candidate’s

authorized committee. 2 U.S.C. § 441a(a)(7)(BX1). A payment for a coordinated

! Even ussumring that the automaled calls referenced in the complaint in MUR 6164 are the same as the calls
addressed in MUR 5842 (Economic Freedorn Fund). the Commission did not reach 2 majority decision in

MUR 5842 as to whether the EFF phone calls expressly advocated the election or defeat of clearly identi fied
candidutes and closed the file. See MUR 5842 Statement of Reasons of Commissioners Pelerson and Huniter and
Statement of Reasons ot Commissioners Bauerly and Weintraub.
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communication must be reported as an expenditure made by that candidate’s authorized
committee, 11 C.ER. § 109.21(b)(1). In addition, as an in-kind contribution, thc costs of a
coordinated communication must not exceed a political committec’s applicable contribution
limits. See 2 U.S.C. § 441a.

To determine whether 4 communicarion is coordinated, 11 C.F.R. § 109.21 sets forth a
three-pronged test: (1) the cominunication nust be paid for by a person other than a fedcral
candidatc, a candidatc’s authorized committee, or any agent of either of the forcgoing; (2) one or
more of the four content standards set forth in |1 C.E.R. § 109.21(c) must be satisfied; and (3)
one or more of the six conduct standards set forth in 11 C.F.R. § 109.21(d) must be satisfied. See
11 C.FR. § 109.21(a).

EFF states in its response that the complainl is premised on a phone record indicating a
single phone call between Bemitl and “an unmonitored telephone number assigned to EFF” that
was listed on the EFF website, EFF Response at |. EFF states that “Neithcr EFF nor any of its
former agents knows a Herman Bemitt” and “[n]either EFF nor any of its former agents ‘shared"
any information with a Ilerman Bemitt.” /4. EFF also noted thal it had ccased making any
automated calls “of public interest to the citizens of Indiana” six days before the alleged call
from Bernitt to EFF. Id.

Based upon the speculative nature of the allegations as to the coordination between the
Economic Freedom Fund and Sodrel or the Friends of Mike Sodrel, the Commission finds no
reason to believe that the Fconomic Freedomm Fund inade cxcessive in-kind contributions in
violation of 2 U.S.C. § 441a. See MUR 4960 (Hillary Rodham Clinton for U.S. Senate)

Statement of Rcasons of Commissioncrs David M. Mason. Karl J. Sandstrom, Bradley A. Smith,

I*age 3 of 4
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and Scott E. Thomas (purely speculative allegativns accompanied by a direct refutation do not
form an adequate basis to find reason to believe that a violation of the Act occurred).
V. CONCLUSION

The Commission finds no reason to believe that the Economic Freedom Fund made

excessive in-kind contributions in violation of 2 U.S.C. § 441a.
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